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165 U. S. 628. The power of Congress to regulate commerce is plenary 
and no state has the right to regulate purely interstate commerce. Mobile 
County v. Kimball, 102 U. S. 691. While, therefore, the state may make 
reasonable regulations as to place, time and manner of delivery of merchan- 
dise moving in channels of interstate commerce, any regulation which will 
directly burden or impede the interstate traffic of the company or impair 
the usefulness of its facilities for such traffic, is a regulation of interstate 
commerce and repugnant to the federal constitution. Illinois Central R. R. 
Co. v. Illinois, 163 U. S. 142; Smith v. Alabama, 124 U. S. 465; McNeil v. 
Southern R. R. Co., 202 U. S. 543 ; Rhodes v. Iowa, 170 U. S. 412 ; Houston 
& Texas Central Ry. Co. v. Mayers, 201 U. S. 321. In so far, then, as the 
constitution of Kentucky attempts to regulate the delivery of shipments from 
outside the state, it attempts to regulate commerce among the states and is 
repugnant to the federal constitution. Having established a live stock depot 
for the reception and delivery of stock, the railroad company could not be 
compelled to receive and deliver from any other depot. Covington Stock 
Yards Co. v. Keith, 139 U. S. 128. At the common law a railroad company 
is only bound to transport freight to its own terminus. Atchison, Topeka 
& Santa Fe R. R. v. Denver & New Orleans R. R., no U. S. 667. While 
a valid law might be passed to compel one road to deliver its own cars to 
another, such law ought to contain full and adequate regulations for the 
carrier's protection and compensation. No arrangement exists with the 
Southern Railway in this case for the transportation of the cars, and a 
court of equity cannot make one. Allen v. Lewis & Oregon R. R. Co., 98 
Fed. 16; Pullman Palace Car Co. v. Missouri Pacific Railroad, 115 U. S. 587; 
Northern Pacific R. R. v. Dustin, 142 U. S. 492. The constitutional provision 
of Kentucky is simply a universal, undiscriminating requirement with no 
provisions relative to the parties' rights, and in so far as it requires the 
railroad company to give up possession of its cars it attempts to deprive the 
company of its property without due process of law. Louisville & Nashville 
R. R. v. Central Stock Yards Co., 192 U. S. 568. The dissent is based on 
the grounds that in so far as it applies to the transportation of cattle wholly 
within the state of Kentucky, the provision is constitutional. 

Constitutional Law — Right to Engage in the Business of an Under- 
taker. — The respondent, a city board of health, refused to grant the peti- 
tioner a license as an undertaker, because he was not licensed as an embalmer 
under the rules of the "board of registration in embalming" established by 
the legislature. He petitioned for a writ of mandamus to compel the 
respondent to issue such license. Held, that the refusal to permit the peti- 
tioner to engage in the business of an undertaker was a violation of his con- 
stitutional right to enjoy "life, liberty and the pursuit of happiness," secured 
to him by the state and federal constitutions. Wyeth v. Thomas et al. 
(1909), — Mass. — , 86 N. E. 925. 

It is well settled that the privilege of engaging in a business or profession 
may, without violating constitutional rights, be restricted to those possessing 



516 MICHIGAN LAW REVIEW 

certain qualifications where such regulation is necessary to the protection 
of the public health, the public safety, the public morals, or, to a certain 
extent, the public welfare. This principle has been applied to : the practice 
of law (Cousins v. State, 50 Ala. 113) ; the practice of medicine (Dent v. 
West Virginia, 129 U. S. 114, 9 Sup. Ct. 231, 32 L. Ed. 623) ; the plumbing 
trade (State v. Gardner, 58 Ohio St. 599, 41 L. R. A. 689) ; the profession 
of pilots (Petterson v. Board of Com'rs of Pilots for Port of Galveston, 57 
S. W. 1002, 24 Tex. Civ. App. 33). The question to be decided in the case 
of such regulation is, whether the business bears such a relation to the public 
health, safety, morals, or welfare, as to make its restriction to those pos- 
sessing the prescribed qualifications a means appropriate and plainly adapted 
to the protection of such public interests. It has been held that the business 
of horeshoeing is not such a business. Bessette v. People, 193 111. 334, 56 L. 
R. A. 558. There appears to be but one case directly in point with the prin- 
cipal case, — People v. Ringe, 125 App. Div. 592, no N. Y. Supp. 74. It was 
there held that a state statute prohibiting a person not in the business of 
undertaking from engaging therein until he had been licensed as an embalmer, 
was unconstitutional, being an arbitrary denial of the right of one to make 
a contract for the burial of the dead. The decision in this, and that in the 
principal case, are both based on the ground that there is no duty connected 
with the business of an undertaker which renders it necessary to the welfare 
of the public that he be a licensed embalmer. 

Counties — Railway Aid Bonds — Conditions Precedent. — In 1869 the 
people of Green County, Ky., acting under statutory authorization, voted to 
issue bonds in the sum of $250,000 in aid of the Cumberland and Ohio R. R. 
Co., on condition that the county be exonerated from paying for certain 
stock in another railroad for which it had previously subscribed, and that 
the said Cumberland and Ohio R. R. be located and constructed through 
Green County and within one mile of the town of Greenburg, and that the 
entire amount of the subscription be spent for work within the county. In 
an action on the bonds, the county defended on the grounds that it had not 
been exonerated from the previous subscription, that the railroad had not 
been constructed through the county, and that the entire amount of the 
bonds had not been spent within the county. Held (Mr. Justice Harlan 
dissenting), that the mere fact of the issuance of the bonds by the proper 
county officers raised a presumption that the condition relating to exoneration 
had been complied with, which presumption had not been overcome, and that 
the construction of the road through the county and the expenditure of the 
money within the county were in fact not conditions but covenants, non- 
compliance with which did not invalidate the bonds in the hands of a bona 
fide holder for value. Green County, Kentucky, v, Quintan (1909), — U. S. 
— , 29 Sup. Ct. 162, (affirming 151 Fed. 33). 

It has always been the policy of the federal courts to prevent, whenever 
possible, the attempts of municipalities to escape their obligations. The 
fact that debts, especially those of the kind under discussion, have been 



